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Petition For Reconsideration

Clinton County Broadcasting, Inc. ("CCB"), permittee of WCXO(FM), Carlyle,

Illinois, by its attorneys and pursuant to Section 1.429 of the Commission's Rules, hereby

petitions for reconsideration of the Commission's Report and Order, FCC 98-281, released

November 25, 1998 in the above-captioned proceeding.'

In its Report and Order, the Commission, inter alia, amended Section 73.3598 of its

rules to increase to three years the time permitted for completion of construction of new or

changed radio and television broadcast station facilities and to modify the procedures for

obtaining extensions of construction permits for such facilities. As discussed below, CCB

submits that the Commission on reconsideration should clarify that it will not apply the new
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rules and tolling standards in a manner that would effectively foreshorten the usable

construction period for permittees who have relied upon the Commission's existing extension

policies with respect to construction permits already outstanding at the time the Report and

Order was adopted. The new tolling criteria should not be applied retroactively in a manner

that would prejudice holders of existing permits who have reasonably relied upon the

Commission's existing policies.

Rather, as was originally contemplated in the April 3, 1998 Notice of Proposed

Rulemaking in this proceeding, 2 the Commission should continue to apply the extension

policies previously in existence to outstanding permits, including in particular those that are

already outside their initial 18 or 24-month construction periods. Alternatively, the

Commission may wish to expand the range of acceptable "tolling" circumstances for existing

permit-holders to cover matters that previously were deemed to justify extensions. In any

event, the agency should make clear that it will retain the flexibility, on a case-by-case basis,

to take into account unusual circumstances and the reasonable expectations of permit-holders

who have relied upon the existing rules and extension policies in formulating their plans with

respect to the schedule for construction of new or modified facilities.

As the Commission's records will reflect, the construction permit for WCXO, the first

radio transmission service authorized to Carlyle, Illinois, was issued to CCB in September

(...Continued)
1.429(d) and l.4(b) of the Commission's Rules.

2 FCC 98-57, released April 3, 1998.
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1994.3 Thereafter, CCB began preparations to construct the station as originally authorized.

CCB placed orders for the necessary equipment and executed a lease for the transmitter site.

Also, CCB commenced initial tower construction by pouring the foundations for the new

structure. 4 To complete construction, however, CCB required a variance from local zoning

authorities. Unfortunately, the variance was denied. 5

As a result of the loss of transmitter site, CCB filed an application for a minor

modification to relocate the station. This application was granted on July 20, 1998. 6 CCB has

made substantial progress at the new site and is making diligent efforts to complete the station

but, due to continuing circumstances beyond its control, CCB is filing today a further

application for an extension of its construction permit (attached). In particular, CCB has

received local zoning approval for station construction. Major system components have been

delivered, including the antenna, remote control and emergency alert systems, and studio and

production equipment. The building which will house the studio and transmitter is more than

fifty percent complete. All remaining equipment to complete construction is on order. Also,

two employees have been hired for the new station. However, erection of the tower has been

delayed due to severe winter weather conditions in the Midwest.

The Commission previously determined that CCB's substantial progress and loss of

transmitter site - a circumstance clearly beyond the control of the permittee - were sufficient

3 FCC File No. BPH-930607MG.

4 FCC File Nos. BMPH-9603l9JA; BMPH-9611l4JC.

5 FCC File No. BMPH-97071OJA.

6 FCC File No. BMPH-97l223IC.
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under the existing "one-in-three" criteria to justify extensions of the WCXO construction

permit. 7 CCB is optimistic that conditions will improve to enable construction of the station to

continue, but it cannot predict with certainty when the station can be completed. Accordingly,

under the Commission's rules and policies as now in effect, CCB has a reasonable expectation

that its pending extension application will be granted, and that further extensions would be

available in the event circumstances beyond CCB's control prevent completion of WCXO.

Indeed, in its Notice of Proposed Rulemaking in this proceeding, the Commission

acknowledged the difficulties involved in applying new rules on construction periods and

extension policies to construction permits that had been issued under the Commission's

previous policies, and particularly those that are already beyond their initial construction

periods. The FCC proposed to extend permits still within their initial terms to the full three­

year period now contemplated, and to apply the new rules regarding extensions to such

permits. The Commission invited comment, however, on how to implement its proposal and

"whether implementation would cause unjustifiable hardships to permittees or would result in

a disservice to the public."8 Further, the Commission tentatively concluded that it would be

"administratively unworkable to apply the proposed rules to construction permits that are

already beyond their initial construction periods (whether through extension, assignment,

transfer of control, or modification)" and proposed, instead, "to continue to apply the rules as

they exist today to permits outside their initial periods."9

7 See Report and Order at , 77.

8 Notice of Proposed Rulemaking at , 68.

9 Id.
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In its Report and Order, with virtually no explanation, the Commission instead

announced that its new policies would also apply to all permittees holding existing construction

permits. As to permittees, such as CCB, that are now authorized to construct under an

extension of their initial permits, the FCC stated that" [t]he current extension, as an

outstanding permit, will be extended to three years from the initial grant of the construction

permit. .... ,,10 In addition, the permittee may request additional time based on the new tolling

procedures adopted in the Report and OrdeL ll However, "[n]o additional time will be granted

when the permittee has had, in all, at least three unencumbered years to construct. ,,12 The

grounds for tolling the three-year construction period generally are limited to "acts of God" or

the pendency of certain types of administrative or judicial review. Seeking zoning approval

and securing access to alternative transmitter sites in the event of zoning denials would not

apparently toll the construction period under the new rules, even though the Commission

historically has determined such events to be outside the permittee's control. 13

If strictly construed, the rules and policies announced in the Report and Order could

have the effect of limiting CCB to a period of just a few more months in which to complete

construction -- even though CCB has made substantial investments in constructing the station,

and has attempted diligently to overcome obstacles beyond its control. The public interest

]() Report and Order at , 89.

11 Id.

12 Id.

13 See id at , , 80, 84, 86.
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clearly would not be served by arbitrarily limiting CCB to a predetermined period of time to

complete construction, despite its ongoing efforts.

Instead, CCB submits that the Commission on reconsideration should, at a minimum,

grant a holder of an outstanding construction permit - such as for WCXO - which predates the

FCC's Report and Order, three years to complete construction from the date the permittee

received a modified permit specifying a new transmitter site following loss of access to the

original location due to circumstances beyond its control. Alternatively, the Commission

should confirm that it will retain the discretion, on a case-by-case basis, to issue extensions

beyond a total of three years to permittees who have reasonably relied upon the Commission's

previous policies relating to extensions of the permissible period of construction in

determining their schedules for commencement and completion of construction of new or

modified facilities. By doing so, the Commission can avoid inequity in the implementation of

new rules of which such permittees had no adequate notice prior to the commencement of this

proceeding, and enable permittees who have relied upon Commission policies heretofore in

effect to complete construction in an orderly fashion.

Respectfully submitted,

CLINTON COUNTY BROADCASTING, INC.

~

By:

Hey, Rein Fielding
1776 K Street, N.W.
Washington, D.C. 20006
(202) 719-7000
Its Attorneys

January 19, 1999
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Clinton County Broadcasting, Inc.
FCC Form 307

January 1999

EXIDBIT 1

Clinton County Broadcasting, Inc. ("CCB"), permittee of a new FM station to

serve Carlyle, Illinois, requests that construction permit No. BMPH-971223IC be

extended for at least six months.

CCB submits that substantial progress has been made toward constructing the

station but, due to circumstances beyond the permittee's control, additional time is

needed to complete the new station. As previously reported, CCB promptly began

preparations for construction of the station as originally authorized in File No. BPH-

930607MG. CCB also requested a variance from the local zoning authority to construct

the new antenna tower at the height approved by the Commission. After the tower bases

were prepared, however, the zoning board denied CCB's request for a variance. As a

result of the loss of transmitter site, CCB was required to file an application to specify a

new location, which the Commission granted on July 20, 1998. See FCC File No.

BMPH-971223IC.

CCB has made substantial progress toward completing construction at the new

authorized site. Specifically, CCB has received local zoning approval for station

construction. Major system components for the station have been delivered, including

the antenna, remote control and emergency alert systems, and studio and production

equipment. The building which will house the studio and transmitter is more than fifty

percent complete, and work at the site is on-going. All remaining equipment necessary

to complete construction is currently on order. Also, two employees have been hired for

the new station. Erection of the tower, however, has been delayed due to severe winter



weather conditions in the Midwest. Thus, upon grant of this application to extend the

construction permit for WCXO and the return of favorable conditions, CCB will be able

promptly to initiate the first FM broadcast service allocated to Carlyle.

On the basis of the foregoing, CCB respectfully requests that permit No. BPH­

930607MG be extended for at least six months.


